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Circuit Court of the TAnited States.

VIRGINIA, MAY TERM, 1811.

BEFORE

Hox. JOHN MARSHALL, Chief Justice of the United States.

WiLLiam DrxoN T Ax. v. Tur U~iTep StaTES.

The assignment of breaches in an action upon an embargo bond, is 2 part, and
a very important part, of the declaration : and upon demurrer to the declaration,
the plaintiffs’ attorney will not be permitted to strike out the assignment of
breaches, on the ground that the declaration is good without it. Such a course
would not be tolerated in any court.

A variance between the declaration and bond, is an erroneous description of the
instrument referred to, so that it does not appear to be the same when produced
in evidence, either on oyer, or at the trial.

A bond made payable to « The United States of America,” would, iz seems, be
binding at common law, for « The United States of America” is a corporation,
endowed with the capacity to sue, and be sued, to convey and receive pro-
perty.

The rule, that all contracts made in restraint of trade are void af common lgw,
is founded upon the principle, that such contracts contravene the policy of the
law; and, it seems, that this rule would not vitiate 2 contract in restraint of
trade, entered into at a time when it was the policy of the law to impose re-
strictions upon commerce : consequently, that an embargo bond, made while
the embargo laws were in force, would be binding asa common lyw bond.
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An embargo bond made payable to the United States, is good, though the act
directed that the master, &e., should give bond to the collector of the district
from which the vessel was bound to depart, the proper construction of that act
requiring, that the bond should be Zaken by the collector, but made payable to
the United States.

A clause was inserted in an embargo bond, not authorised by the statute, and a
condition was omitted, which the statute directed to be inserted. If seems, .
L. That a statutory bond that contains more than the statute requires, is not
vitiated by the surplus matter, but the court will reject the surplusage, as a
mere nullity, and construe the bond as if such surplus matter were not con-
tained in it. 2. That a statutory bond is vitiated by the omission of a material
condition required by the statute, viz. ; « dungers of the seas excepted.” [See
these two last positions, further examined, in the United States w.
infra, and reaffirmed ; sece also, nole (5) to the same case.]

(]

WRIT of crror from the district court of Norfolk.

The United States brought an action of debt in that court, on
an embargo bond, executed by the plaintiff in error, and others,
which bond was in the words and figures following, to wit :
“ Know all men by these presents, that we, John Lewis, master
of the ship, called the ¢ Adams,” of Boston, burthen 189 tons,
licensed for the coasting trade, and William Dixon of Ports-
mouth, &c., are held and firmly bound, unto the United States
of America, in the just and full sum of 823,900, to which pay-
ment well and traly to be made, &e.

«Whereas the following goods, wares and merchandise, that is
to say, 10,000 staves, &c., as per manifest now delivered to the
collector of customs for the district of Norfolk and Portsmouth,
are intended to be transported in the said vessel, called the
Adams, to the ports of Boston and Portland, in the state of

: now the condition of the above obligation is
such, that if the said vessel shall not proceed to any foreign
port or place, and the cargo aforesaid shall be relanded in some
port of the United States, then the aforesaid obligation shall be
void, otherwise to remain in full force.” In the assignment of
breaches, the plaintiffs averred that the condition of the bond
had been broken iu this, viz: that the cargo of the said vessel,
“which was a vessel duly registered according to the laws of
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the United States,” had not been relanded in any port of the
United States. The defendant craved oyer of the bond, and
demurred, and the plaintiffs joined in demurrer. The district
court overruled the demurrer, angd gave judgment for the plain-
tiffs, and the defendant obtained a writ of error to this court.(1)

Magrsravy, C. J.—This cause comes on upon a demurrer to
a declaration, assigning breaches of the condition of a bond of
which syer had been given.

Previous to an investigation of the points supposed to arise, it
becomes hecessary to decide how much of the writing certified
by the clerk of the district court is to b¢ considered as essen-
tially the record now before this Court.

(1) Tt is essential to the clear cotaprehension and application of the reasoning of
the Chief Justice, in the following opinion, that the following sections of the ori-
ginal and supplementm'y embargo acts should be inserted entire. The second
section of the original act, passed on the 22d of December, 1807, declares:—

“ That during the continuance of this act no registered or sea letter vessel,
having on board goods, wares and merchandise, shall be allowed to depart from
one port of the United States to any other within the same, unless the master,
owner, consignee or fuctor of such vessel shall first give bond, with one or more
suretics, fo the collector of the district from which she is bound to depart, in a
sum of double the value of the vessel and cargo, that the sald goods, wares or
mezchandise shall be relonded in some port of the United States, dangers of the
seéas excepted ; which bond, and also a certificate from the collector where the
same may be relanded, shall, by the collector respectively, be transmitted to the
secretary of the treasury. All armed vessels, possessing public commissions from
any foreign power, are not to be considered as liable to the embargo laid by this
act.”—=Btory’s Laws U. 8., vol. ii, p. 1071,

The first section of the supplementary embargo act, passed on the 9th of Janu-
ary, 1808, declares:—

“ That during the continuance of the act to which this act is a supplement, no
vessel licensed for the cousting trade shall be allowed to depart from any port of
the United States, or shall receive a clearance, until the owner, consignee, agent
or fuctor shall, with the master, give bond, with one or more suretics, {0 the
United States, in 2 sum double the value of the vessel and cargo, that the vessel
shall not proceed to any fm-eign pore or place, and that the cargo shall be re-
i 8., vol. ii. p. 1071,

{anded in some port of the United States.,”—Story’s Laws
—{ Editor.]
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By the attorney of the United 'States it has been contended,
that he may strike out the assignment of breaches, and support
his judgment upon the declaration, without that assignment.
Consequently, that the case is to be considered as if no assign-
ment of breaches was to be found in the record.

If the demurrer should not be understood to confess a breach
of the condition not shown by the declaration, it would follow
that, strike out the assignment of breaches, and there is an end
of the case. If the demurrer would be construed to confess a
breach of the condition, still the assignment of breaches is a
part of the declaration. It is an amendment of the declara-
tion, and has the same effect, as if originally inserted in it.
Can it be supposed that, where a part of the declaration dis-
closes a fact which is cause of demurrer, the plaintiff, because
he can support an action without such statement, may strike it
out, and yet hold the defendant to his demurrer ? This would
not be tolerated in any court.

The assignment of breaches, therefore, is certainly a part, and
a very essential part, of this record.

It is alleged by the plaintiffs in error, that there is a variance
hetween the bond declared on,and that exhibited on oyer, which
is fatal, and of which they may avail themselves on demurrer.
That the law is as stated, I readily admit ; but the fact of vari-
ance cannot be conceded.

1 understand a variance to be an erroneous description of the
instrument referred to, so that it does not appear to be the same
when produced in evidence, either on oyer or at the trial.

In this case, the bond represents the vessel as a licensed vessel,
and the declaration avers her to have been, in fact, a registered
vessel. This averment in the declaration, however, is not in
that part which professes to describe the bond. It is an extrinsic
fact, which exhibits this case of a registered vessel, which has
given a bond, stating her to be a licensed vessel. The question
appears to be, not whether the bond be erroneously described,
but how far such a bond conforms to the statute, and is binding
on the obligors ?
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It is contended, on the part of the plaintiffs in error, that the
bond is void.

It is void, they say, at common law, because the United
States of America, not being a natural but an artificial being, is
incapable, at common law, of becoming a party to a contract.

The United States of America will be admitted to be a corpo-
ration. But it is incidental to a corporation to sue and to be
sued, to convey and to take property. Proper organs for con-
veying must certainly be provided before this power can be
executed ; but if it be incidental to this ideal being to receive,
then a conveyance to it, or an obligation to it by its proper
name, would be valid, unless there be no person to whom it can
be delivered. A claim to the obligation, by the officer author-
ised by law to assert that claim, would seem to be sufficient
evidence of assent to the contract, and if there be any person
appointed to transact the particular business, a delivery to him
would be a good delivery.

The instances given to illustrate the position taken by the
plaintifis in error, are those of a corporation which has acted,
not by its corporate name, or of a corporation that has expired,
neither of which is supposed to be the fact in this case. A bond
given to the people of the United States would, undoubtedly,
be void at common law, and perhaps a bank whose charter had
expired might no longer be capable of sustaining an action; but
“The United States of America” is the true name of that grand
corporation which the American people have formed, and the
charter will, I trust, long remain in full force and vigour.

The bond, it is said, is also void at common law, because it js
made in restraint of trade, in restraint of common right.

Had there been no act of congress prohibiting foreign trade,
there would have been much force in this objection. But the
rule relied on is founded on the principle, that the obligation is
hostile to the policy of the law, that it surrenders legal rights,
the exercise of which are conducive to the general interest. If
the case be not within this principle, it is not within the rule fo
which the principle has given existence. If, at the time, the
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policy of the law restrained trade, a bond in restraint of trade
would not seem to be void, unless it extended so far as to con-
travene the spirit and intention of the law.

But whatever may be the fate of the objections made to this
instrument, as one resting on the common law, it is contended,
{hat it does not conform to the statute, and, therefore, that it is
not supported by it:

1st. Because it is made payable to the United States, and not
to the collector.

The words of the act under which the bond is taken, requires,
that the bond shall be géven to the collector of the district from
which she is bound to depart.(2)

It has been argued with considerable force, that the terms
used, according to their natural meaning, import that the bond
shall be payable to the collector ; and this construction is the
stronger because, in subsequent statutes on the same subject, the
same terms are obviously used in the sense which the plain-
tiffs in error affix to them in this act.

That this argument is correct in the fact it states, is admitted ;
but although the natural meaning of the words “ give bond to
the collector,”” be, that the bond should be made payable to the
collector, yet it is not their necessary meaning ; and if; upon a
consideration of the whole subject, it be reasonable to suppose,
that the legislature used them in a different sense, they ought
to be construed according to that sense. The doctrine, that
penal laws are to be construed strictly, does not oppose a liberal
construction of this part of the act; for take it the one way or
the other, and it does not render the law more or less penal.
The words ought to be construed as they would have been con-
strued before the execution of a bond.

The act itself furnishes motives for the opinion, that the legts-
lature intended the bond to be taken by the collector, but to be
made payable to the United States.

There is no clause in the act appropriating this penalty to the

(2) Original Embargoe Act of December 22, 1807, § 2. See ante, note (H—
i Editor.}
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United States. Consequently, if made payable to the collector,
it would be for his sole benefit. It being a penalty inflicted for
a breach of the laws of the United States, there can be no rea-
son for supposing that it would be bestowed entirely on the
collector.

The act provides, that the bond thus taken shall be transmit-
ted to the secretary of the treasury. Why transmit it to the
secretary, if it enured to the use of the collector only?

The additional act, however, is deemed conclusive on this
point. That act declares, that in every case where a bond hath
been given to the United States, under the act laying an embargp,
a suit shall be instituted within four months, if a certificate of
relanding the cargo be not produced.(3) Now, no bond is to be
taken under the act laying an embargo, but those which are of
the same description with that on which this suit is instituted.
Consequently, the legislature contemplated this as a bond which
was to be given to the United States, but delivered to the col-
lector. Had this third section of the additional act been inserted
in the original embargo act, the doubt would probably never
have been suggested. It is not to be denied that, with respect
to this bond, the case is to be considered as if the two acts had
formed one act.

In the case decided before Judge Washington,(4) in Pennsyl-
vania, the bond was taken to the United States; and I recollect
one case decided in the supreme court, on a bond taken under
the same law, in the same manner.(5) In the case in the supreme
court, this objection was not made. If it was made before Judge
‘Washington, it was overruled.

2. But if the bond be admitted to pursue the statute, in being
made payable to the United States, the condition varies essen-
tially from it.

(3) See additional Embargo Act of March 12th, 1808, § 8. 2 Story’s Laws
of U. 8., 1080, § 3.—[Editoer.}

(4) United States v. Hall, 2 Wash. Cir. Court Rep. 366.—~[Editor.]

(5) 'The United States v. Hall et al,, 6 Cranch, 171.—[Editor.]
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A clause is inserted in the condition, not warranted by law,
and an exception is made by the law which is not inserted in the
condition.(6) The bond, therefore, does not pursue the statute.
The question is, whether the variance be such as to avoid the
bond as a statutory obligation?

That the member of the condition not required by the statute,
cannot be permitted to prejudice the obligors, is admitted by the
attorney for the United States.(7) But he contends, that it
cannot affect so much of the condition as pursues the statute.

The plaintiffs in error insist, that it vitiates the whole bond,
because it makes the instrument a different one from that which
the collector was authorised to demand.

The cases adduced by neither party, appear to me 1o decide
the question, nor have I been able to find one that does. If a
statute render a bond void, which is taken fora particular object,
and one be taken with a condition in part, for this illegal object,
and in part for other objects not illegal, it is clear law, that the
illegal part vitiates the whole instrument. It is also believed,
that if 2 bond be given at common law, where both the obligor
and obligee are free agents, acting for themselves on an equal
footing, and a part of the condition be void, but there is no
statute annulling the bond on account of that condition, the
instrument is valid as to so much as is lawful.

(6) It will be perceived, that throughout this opinion, the bond on which the
suit was brought, is treated by the Chief Justice as a bond taken under the 2d
section of the original act, and not under the 1st section of the supplementary
act; [see these sections quoted, anie, p. 179 3] although, in point of fact, the con-
dition of the bond conformed more nearly to the latter than to the former section.
It is o treated, it is presumed, because the declaration having averred, that the
vessel was a registered vessel, the demurrer to the declaration must be understood
as admitting that she was truly described in the declaration. The condition in-
sorted in the bond, not required by the original act was, that the vessel should
not proceed to any foreign port or place, and the omitted condition was, «dan-
gers of the seas excepted.”—[ Editor.]

(7) The United States ©. Hipkin, 2 Hall's Law Journal, 80, decided in the
District Court at Norfolk; the same concession was made by the district attorney .
—{ Editor.}
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But the case of a bond, taken under a statute by an officer
specially empowered to take it, and containing additienal condi-
tions not warranted by that statute, differs essentially from either
of these cases. The general policy of the law must require
that the statute should be pursued, 2nd the nature of the case
requires, that the power should be executed conformably to the
act creating it. If the form of the bond and condition were
prescribed, there could be no doubt of the necessity of pursuing
that form strictly and literally. But the form of the condition
is not prescribed, and it must be sufficient, that the bond con-
form substantiaily to the slatute. But may the statute be ex-
ceeded ?

It would certainly be mischievous, to allow officers to insert
in the bonds they are empowered to require, conditions not war-
ranted by law. Although courts and Jawyers may know that
such conditions have no effect, obligors may not know it, and
this abuse of official power may very materially affect the in-
terest of individuals, who may regulate their conduct on the
opinion, that they are bound to the full extent of the instrument
they have executed. That, in this particular case, the condition
inserted may not be in hostility to the general views of the legis-
lature, cannot materially vary the question, for it is not war-
ranted by the statute; and if the eofficer be at liberty, under
the colour of office, to introduce such conditions as his own
judgment may approve, then his judgment, and not the statute,
becomes the director of his eonduct. Yet it is going far to say,
that, for the insertion of even a material condition, not warranted
by law, not ouly the unauthorised condition, but the bond, in
other respects lawful, becomes absolutely veid.

This question, if considered in a general point of view, is, cer-
tainly, not without its difficulties. But there is a partieular aspect
belonging to the case itself which ought not to be entirely over-
looked. Itissaid, that if this bond be void under the statute, it is
good at common law. That is, that if the statute had direeted
no bond, still judgment might be obtained on this obligation, as
on a voluntary contract by which the obligors bind themselves

Vou L—2 A
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not to do an act which the policy of the law prohibits. If this
argument be correct, then these obligors are liable at common
law, under this bond, for the breach of that part of the condition
which is now under consideration. The third section of the
first supplemental act (8) subjects the vessel and cargo to for-
feiture, in the very case which this condition contemplates; and
on a fatlure to seize them, renders the owner or owners, agent,
freighter, or factor, liable for the double value. This forfeiture
is not secured by bond. If then, for the fact of going to a
foreign port, the obligors are liable at common law under this
bond, and are also liable under the statute, this circumstance
seems to strengthen very much the reasons for requiring, that
bonds taken under colour of office should contain no condition
not warranted by law.

This condition is exceptionable in other respects. It omits
the words, ¢ dangers of the seas excepted.””(9)

The attorney for the United States admits, that if these words
be material, the omission is fatal. I should have been astonished
had he not admitted it. But he contends that they are imma-
terial, because the law implies the exception.

1t is not to be doubted, that the law does imply, as an excep-
tion, any inevitable event which renders the performance of the
condition impossible. This has been solemnly decided in the
supreme court, in an embargo case.(10) But the plaintiffs in
error have shown that the term ¢ dangers of the seas,”” has a
broader meaning than would be allowed to it if limited to those
inevitable events which, being unmized with human negligence,
are ascribed to Providence. In construing this act, which is
emphatically a penal law, since it punishes with extreme
severity, transactions, which, independent of the statute, would
be entirely innocent, those maxims which time has rendered
venerable, and whose utility experience has confirmed, must be

(8) 2 Story’s Laws U. 8., 1072, § 3.—[Editor.]
(9) Original Act of December 22, 1807, § 2, above recited.—{ Editor.]
(10) The United States v. Hall et al., cited supra.— [ Editor.]

i
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totally disregarded by the court, which would narrow the mean-
ing of words in order to create the forfeiture.

If, then, the case rested entirely on the original act, I should
without hesitation have pronounced the opinion, that these words
were material, and that the omission was fatal. But the third
section of the additional act, gives a legislative construction to the
words “dangers of the sea’ in the original act, which, with re-
spect to bonds taken after the 12th of March, is to be taken into
consideration. This law enacts, that if a certificate of relanding
be not produced within four months, bonds taken under any of
the embargo acts shall be put in suit, “and judgment shall be
rendered against the defendants, unless proof be produced of such
relanding, or of loss by sea, or ofher unavoidable accident.”

The word “other’” certainly goes far to prove the sense of
the legislature to be, that the loss by sea, to excuse the non-
performance of the condition of the bond, must be an unavoida-
ble accident. But is a loss produced by unavoidable accident,
in the sense of this law, synonymous with a loss produced by the
act of God? This is not entirely clear. The object of the law
is, not so much to secure the relanding of the goods in the United
States, as to prevent their transportation to a foreign port. The
relanding is a mean to secure this ultimate point, and with a view
to it the law is framed. The words “unavoidable accident” may be
construed, any accident which renders a breach of the condition
inevitable, by rendering the relanding of the goods impossible,
and which renders it also impossible to convey the goods to for-
eign ports. The word “unavoidable’ is not attached to “loss by
sea.”” It would seem, then, as if loss by sea would excuse the
failure to reland, since relanding would be impossible, although,
in bringing about that loss, something was to be ascribed to hu-
man negligence.

If this be the correct construction of the act, that part of the
condition which is required by law, and which is omitted, does
not become entirely unimportant.

Should a different construction be put on this section, it must
yet be admitted to be a question of uncertain selution until the
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scribed by law be inserted or not, the law considers that condi-
tion as material, or it would not have been prescribed.

The record, then, as it appers in this Court, exhibits a bond
not demandable under the statute from a registered vessel, which
this is admitted to be, and a suil on such bond cannot be sus-
tained under the statute.

If, as is my present opinion, the whole penalty be recoverable
in a suit on a statutory bond, yet it is not recoverable on a bond
rendered valid only by the common law, and deriving no aid
from the statute. This is a contract said to be good at common
law, and if it be, then being a contract made in Virginia, the
United States could only recover according to the laws of Vir-
ginia the damage actually sustained. In the judicial act it is
declared, that, in such cases, the court shall give judgment only
for so much as is equitable, which must, on the application of
either party, be referred to a jury. ButI am strongly inclined
to the opinion that bonds taken to the government by one of
its officers, to prevent the commission of an act rendered culpable
by statute, if not valid under the statute, cannot be supported
at common law, so as to recover damages. I can perceive no
criterion by which damages may be ascertained.

I am by no means clear in this opinion; but as the award of a
writ of inquiry, with directions to consider the penalty as no
guide to the jury in estimating damages, would be obviously a
proceeding never contemplated by the law in these cases, I shall
not award one, but shall sustain the demurrer.
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opinion of a court in the last resort shall be taken on it ; and can
an officer be permitted to vary the condition of a bond prescribed
by law, in a point, the importance of which is so very doubtful ?

I do not rest on the cireumstance that this act declares that
judgment shall be rendered against the defendants unless loss be
proved, and does not say that judgment shall be rendered for
them, if such loss be proved, because I believe no court could
hesitate in supplying those words.

There is still another part of this bond, which, in my judgment,
deserves consideration.

The vessel is averred in the declaration to have been 2 regis-
tered vessel, and the Court must understand this to be the fact,
If alicensed vessel, that part of the condition which stipulates
that the vessel shall not proceed to any foreign port or place,
conforms to the statute. It is, consequently, a material part of
the condition which binds the obligors, unless they could be
permitted to contradict their bond, and could be certain to find
evidence to support their plea. These are difficulties to which
the collector has no right, under the statute, to expose them. The
obligors could escape the effect of this argument, only by main-
taining that the bond is void as a hond given by a coasting vessel,
because it does not appear to have been executed by the owner
as well as the master. But the owner and master may be the
same person. One court has already decided that this objection
would not be valid, and I am not confident that other courts
might not affirm the decision. If so, the condition which is in-
troduced without the authority of law, is a material one.

But if these points could be decided against the defendants,
it is, in my opinion, not for an officer taking a bond under a
statule to exelude a condition prescribed by law, because, in his
opinion, its insertion is useless. It isa point on which the judg-
ment of the officer is not to be exercised; and whether right or
wrong, the effect will be the same. He is a ministerial officer,
whose business it is to pursue the statute, and if he fails to do
so, the statute will not sanction his act. Although the operation
of the bond should be the same, whether the condition pre-
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scribed by law be inserted or not, the law considers that condi-
tion as material, or it would not have been prescribed.

The record, then, as it appers in this Court, exhibits a bond
not demandable under the statute from a registered vessel, which
this is admitted to be, and a suil on such bond cannot be sus-
tained under the statute.

If, as is my present opinion, the whole penalty be recoverable
in a suit on a statutory bond, yet it is not recoverable on a bond
rendered valid only by the common law, and deriving no aid
from the statute. This is a contract said to be good at common
law, and if it be, then being a contract made in Virginia, the
United States could only recover according to the laws of Vir-
ginia the damage actually sustained. In the judicial act it is
declared, that, in such cases, the court shall give judgment only
for so much as is equitable, which must, on the application of
either party, be referred to a jury. But I am strongly inclined
to the opinion that bonds taken to the government by one of
its officers, to prevent the commission of an act rendered culpable
by statute, if not valid under the statute, cannot be supported
at common law, so as to recover damages. I can perceive no
criterion by which damages may be ascertained.

I am by no means clear in this opinion; but as the award of a
writ of inquiry, with directions to consider the penalty as no
guide to the jury in estimating damages, would be obviously a
proceeding never contemplated by the law in these cases, I shall
not award one, but shall sustain the demurrer.



